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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): Z PAULSE (“complainant”) v SANLAM STAFF 

UMBRELLA PENSION FUND (“first respondent”) AND SANLAM LIFE 

INSURANCE LIMITED (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the non-payment of a pension interest to the 

non-member spouse.  

 

1.2 The complaint was received by this Tribunal on 2 September 2014 

from the Office of the Ombudsman for Long-Term Insurance. On          

16 September 2014, a letter acknowledging receipt of the complaint 

was sent to the complainant. On 17 September 2014, the complaint 

was sent to the respondents giving them until 24 October 2014 to file 

their responses to the complaint. On 13 October 2014, a response was 

received from the second respondent. No further submissions were 

received from the parties. 



 

 

2 

 

1.3 After considering the written submissions, it is considered unnecessary 

to hold a hearing in this matter. As the background facts are well-

known to the parties, only those facts that are pertinent to the issues 

raised herein will be repeated. The determination and reasons therefor 

appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the former spouse of Mr C Paulse (“Mr Paulse”), a 

member of the first respondent. The marital bond between the 

complainant and Mr Paulse was dissolved on 20 February 2013 in 

terms of the tenets of the Islamic religion. The dissolution of the 

marriage and the settlement agreement between the parties were 

made an order of the Western Cape High Court in Cape Town on      

25 February 2014. The court made the following order:- 

 

“1. The Deed of Settlement annexed hereto and marked “ZP4” 

incorporating the addendum is made an order of court. 

 

2. The First Applicant is awarded a 50% share in the Second 

Applicant‟s pension interest held with SANLAM STAFF UMBRELLA 

PENSION FUND, member number 42262588, as at date of divorce; 

 

3. The Second Applicant is awarded a 50% share in the First 

Applicant‟s pension interest held with SANLAM STAFF UMBRELLA 

PENSION FUND, under employee number 02856425, as at date of 

divorce.”  

 

The relevant part of the settlement agreement which was incorporated 

into the divorce order reads as follows: 

 

“5. PENSION BENEFITS/INSURANCE POLICIES  

 

5.1 It is recorded that the Second Applicant is a member of the 
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“SANLAM STAFF UMBRELLA PENSION FUND” (the 

Sanlam Fund) and that his benefits under the Sanlam Fund 

are founded by the policies which are issued to the Fund by 

Sanlam Group Pty Ltd. 

 

5.2 The parties agree that the First Applicant is entitled to 50% of 

the pension interest in the abovementioned policies as at the 

date of divorce, as contemplated in in terms of Section 1 of 

the Divorce Act 70 of 1979, as amended, read with Section 

7(8) of the said Act, as well as Section 37D(4) of the Pension 

Funds Act 24 of 1956. 

 

5.3 The parties further agree that the said 50% pension interest 

in the abovementioned policies to which the First Applicant is 

entitled to, shall be paid by the Sanlam Fund directly to the 

Plaintiff or transferred to an approved fund in accordance 

with Section 37D(4) of the Pension Funds Act of 1956, as 

amended. 

 

5.4 It is ordered that the Sanlam Fund make an endorsement in 

its records that 50% of the Second Applicant‟s pension 

interest be awarded to the First Applicant…”  

 

2.2 The share of the pension interest contemplated in above-mentioned 

settlement agreement has not been paid to the complainant.   

 

[3] COMPLAINT 

 

3.1 The complainant submits that the respondents are refusing to pay the 

pension interest payable in accordance with the settlement agreement. 

She attached a letter dated 29 May 2014, addressed to the second 

respondent by her attorneys in terms of which the latter sought the 

respondents to make payment of her share of the pension interest in 

terms of the settlement agreement made an order of court. In this 

letter, the complainant‟s attorneys lamented the fact that the 

respondents failed to take into consideration that section 7(8)(a) of the 

Divorce Act 70, 1979 (“the Divorce Act”) must be read with section 
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37D(4)(a) of the Act, which sets out conditions which divorce orders 

must comply with in order for the respondents to give effect to the 

complainant‟s claim.  

 

3.2 She accordingly, requests this Tribunal to compel the respondents to 

give effect to the settlement agreement which was made an order of 

court. 

 

[4] RESPONSE 

 

4.1 The second respondent submitted a response in its capacity as the 

administrator of the first respondent. It confirmed the background facts 

as set out in paragraph 2 above.  

 

4.2 It submits that the sole reason why it refused to give effect to the court 

order referred to above was that, there is no divorce as contemplated 

in section section 7(8)(a) of the Divorce Act. 

   

4.3 The second respondent submitted that the parties were not married in 

terms of the Marriage Act, 25 of 1961 (i.e. civil marriage), the 

Recognition of Customary Marriages Act, 120 of 1998 or the Civil 

Union Act, 17 of 2006 but in terms of the tenets of the Islamic religion.  

It avers that the Divorce Act was not applicable to the dissolution of the 

said marriage as the latter had to be dissolved in terms of the tenets of 

the Islamic religion. It contends that, a decree of divorce as 

contemplated in terms of the Divorce Act is not possible since there 

was no marriage as contemplated in terms of the Divorce Act. It 

submits that in terms of section 7(8), only a court granting a decree of 

divorce can grant a section 7(8) order and argues that the court order 

at hand was granted following application proceedings. It refers to the 

provisions of section 7(8) which provide that: 

 

(8)  Notwithstanding the provisions of any other law or of the rules of any 

       pension fund - 
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      (a) the court granting a decree of divorce in respect of a member 

of such a fund, may make an order that - 

 

            (i) any part of the pension interest of that member 

which, by virtue of subsection (7), is due or assigned 

to the other party to the divorce action concerned, 

shall be paid by that fund to that other party when 

any pension benefits accrue in respect of that 

member; 

 

(ii) the registrar of the court in question forthwith notify 

the fund concerned that an endorsement be made in 

the records of that fund that that part of the pension 

interest concerned is so payable to that other party 

and that the administrator of the pension fund furnish 

proof of such endorsement to the registrar, in writing, 

within one month of receipt of such notification; 

 

         (b) any law which applies in relation to the reduction, 

assignment, transfer, cession, pledge, hypothecation or 

attachment of the pension benefits, or any right in respect 

thereof, in that fund, shall apply mutatis mutandis with regard 

to the right of that other party in respect of that part of the 

pension interest concerned.” 

 

 4.4 It avers that section 37A of the Act prohibits, amongst others, the 

reduction, transfer and cession of retirement fund benefits save for few 

exceptions described in section 37D of the Act, one such exception 

being a valid section 7(8) order. It submits that the first respondent may 

not give effect to an invalid order as stated in the matter of Old Mutual 

Life Assurance Company (SA) Ltd & Sanlam Life Assurance Limited v 

Swemmer [2004] (5) SA 373 (SCA).  

 

4.5 It contends that section 37D(4) of the Act stipulates how and when a 

fund is to make a deduction of the awarded portion of pension interest 

from the member‟s fund interest. This section further stipulates when 

such portion is deemed to accrue to a non-member spouse, which is 
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important for tax purposes and when the non-member spouse 

becomes entitled to claim payment from the fund. 

 

 4.6 It reiterates that section 37D(4) of the Act does not apply to the 

dissolution of Islamic marriages and refers to the provisions of 37D(4) 

(a) which it contends, only applies to section 7(8) orders. It submits that 

the relevant section provides that: 

 

 “For purposes of section 7(8)(a) of the Divorce Act, 1979 (Act No. 70 of 

1979), the portion of the pension interest assigned to the non-member 

spouse in terms of a decree of divorce or decree for the dissolution of a 

customary marriage is deemed to accrue to the member on the date on 

which the decree of divorce or decree for (the dissolution of a customary 

marriage is granted, and, on the written submission of the court order by the 

non-member spouse.” 

 

 4.7 It submits that, in terms of the recently amended section 37D(a)(d)(i) of 

the Act (as amended by the Financial Services General Laws 

Amendment Act of 2013), which came into on 28 February 2014, a fund 

may deduct from a member‟s or deferred pensioner‟s benefit, 

member‟s interest or minimum individual reserve, or the capital value of 

a pensioner‟s pension after retirement, as the case may be, “any 

amount assigned from such benefit or individual reserve to a non-

member spouse in terms of a decree granted under section 7(8)(a) of 

the Divorce Act, 1970 (Act No.70 of 1970) or in terms of any order 

made by a court in respect of the division of assets of a marriage under 

Islamic law pursuant to its dissolution.”  

 

 4.8 It contends that, if the intention is that it should be possible to obtain 

section 7(8) orders in respect of Islamic marriages, there is a 

shortcoming in the legislation insofar as the Financial Services General 

Laws Amendment Act, 2013 only amended section 37D(1)(d)(i) of the 

Act, while there are many provisions in the Act, the Income Tax Act, 58 

of 1962 and the Divorce Act, which require amendment before orders 

following the dissolution of Islamic marriages (i.e. orders dealing with 
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matrimonial consequences of the parties) may be treated in the same 

manner as the dissolution of civil and customary marriages (i.e. divorce 

orders granted in terms of the Divorce Act).   

 

 4.9 It submits that the above-mentioned shortcoming has been brought to 

the attention of the Deputy Registrar of Pension Funds at the meeting 

with the Institute of Retirement Fund‟s (“IRF”) Legal and Technical 

Committee. The IRF asked the Financial Services Board (“FSB”) to 

assist in order to motivate to the Department of Justice for the 

amendment of the Divorce Act and the Act in order to allow divorce 

orders contemplated in Section 7(8) of the Act as well as the “clean 

break” as provided in the Act in respect of Islamic marriages. It 

indicates that the IRF is in the process of making submissions and it is 

likely that legislative amendments will be made, however, there is 

indication as to when such will be implemented. 

 

 4.10 It contends that the parties have two options, namely: 

 

  4.10.1 The parties can wait for the legislative amendments to be made 

and come into effect, whereafter they can resubmit the order to 

the first respondent and claim the payment of the share of the 

pension interest to the non-member spouse. However, there is 

no guarantee that such legislative amendments will apply 

retrospectively.     

 

  4.10.2 The parties may elect to resolve the matter between 

themselves without the involvement of the first respondent. It 

contends that even though the order is not enforceable against 

the first respondent, there is an argument to be made that the 

order is binding between the parties. 

 

 4.11 It concludes that it disagrees with this Tribunal‟s decision in a similar 

matter of Tyron v Nedgroup Defined Contribution Pension and 
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Provident Funds and Another [2012] 2 BPLR 236 (PFA). It further 

contends that this determination, as is the case with the other 

determinations, is not precedent setting.  

  

[5] DETERMINATION AND REASONS THEREFOR  

 

5.1 The issue that falls for determination is whether or not the first 

respondent is justified in its refusal to pay a share of the pension 

interest allocated to the complainant in terms of a court order following 

the dissolution of a marriage in terms of the tenets of Islamic religion. 

 

5.2 It is imperative to note that prior to 28 February 2014, parties who 

divorced after having married in terms of the Islamic religion confronted 

a challenge when a non-member spouse intended to claim pension 

interest held by a fund in respect of the member spouse. More often, 

the resistance waged by the funds was based on the fact that such 

marriages are not recognised in terms of the Marriage Act of 1961 and 

therefore, divorce orders issued pursuant to the dissolution of Islamic 

marriages do not constitute a divorce order as contemplated in terms of 

section 7(8)(a) of the Divorce Act, 70 of 1979 and section 37D(1) of the 

Act.   

 

5.3 The issue of the non-recognition of Islamic marriages was brought to 

the scrutiny of the Constitutional Court in the matter of Daniels v 

Campbell NO and Others 2004 (5) SA 331 (CC)). In this matter Sachs 

J observed that, the word „spouse‟ in its ordinary meaning included 

parties to a Muslim marriage. Such a reading was not linguistically 

strained but corresponded to the way the word was generally 

understood and used. It was far more awkward from a linguistic point of 

view to exclude parties to a Muslim marriage from the word „spouse‟ 

than to include them. Such historic exclusion did not flow from the 

courts giving the word its ordinary meaning, but from a linguistically 

strained use of the word flowing from a particular cultural and racial 
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approach. The interpretation owed more to prejudice than it did to the 

English language and both the impact and the intent of the restricted 

interpretation was discriminatory. Sachs J went on to conclude as 

follows, at paragraph 52: 

 

“The central question is not whether the applicant was lawfully married to the 

deceased, but whether the protection which the Acts intended widows to 

enjoy should be withheld from relationships such as hers. Put another way, it 

is not whether it had been open to the applicant to solemnise her marriage 

under the Marriage Act, but whether, in terms of “common sense and justice” 

and the values of the Constitution, the objectives of the Acts would best be 

furthered by including or excluding her from the protection provided. The 

answer, as in Amod, must be in favour of the interpretation which is 

consistent with the ordinary meaning of the word “spouse”, aligns itself with 

the spirit of the Constitution and furthers the objectives of the Acts.”     

 

5.4 Presented with a situation wherein the fund refused to pay a pension 

interest to a non-member spouse on the grounds that parties had been 

married and divorced in terms of Islamic law, this Tribunal issued a 

determination in the matter of Tyron. In this matter, this Tribunal held 

that it is possible for spouses married and divorced in terms of Islamic 

law, to share in the other spouse‟s pension interest upon divorce, 

thereby ordering that the member spouse‟s retirement fund must make 

payment to the non-member spouse if the agreement reached between 

the parties regarding the division of pension interest states as much 

and has been made an order of court. 

 

5.5 In order to address the lacuna with respect to the payment of pension 

interest to parties divorced in terms of the Islamic law, legislative 

amendments were made in the Act. In terms of section 37D(1)(d)(i) of 

the Act (as amended by the Financial Services General Amendment 

Act, 2013 which came into effect on 28 February 2014), a registered 

fund may: 

 



 

 

10 

“(d) deduct from a member‟s or deferred pensioner‟s benefit, member‟s 

interest or minimum individual reserve, or the capital value of a 

pensioner‟s pension after retirement, as the case may be- 

 

(i) any amount assigned from such benefit or individual reserve 

to a non-member spouse in terms of a decree granted under 

section 7(8)(a) of the Divorce Act, 1979 (Act No. 70 of 1979) 

or in terms of any order made by a court in respect of the 

division of assets of a marriage under Islamic law pursuant to 

its dissolution…” (Own underlining)   

 

5.6 In the instant matter, the second respondent raises the same argument 

which was advanced in the Tyron matter to the effect that, the Divorce 

Act is not applicable to divorces in terms of Islamic law and as such, 

the first respondent is not bound by the divorce order made pursuant to 

the dissolution of an Islamic marriage. It avers that, a decree of divorce 

as contemplated in terms of the Divorce Act is not possible since there 

was no marriage as contemplated in terms of the Divorce Act. It 

contends that, if the intention is that it should be possible to obtain 

section 7(8) orders in respect of Islamic marriages, there is a 

shortcoming in the legislation insofar as the Financial Services General 

Laws Amendment Act, 2013 only amended section 37D(1)(d)(i) of the 

Act, while there are many provisions in the Act, the Income Tax Act 

and the Divorce Act, which require amendment before orders following 

the dissolution of Islamic marriages (i.e. orders dealing with 

matrimonial consequences of the parties) may be treated in the same 

manner as the dissolution of civil and customary marriages (i.e. divorce 

orders granted in terms of the Divorce Act). 

5.7 While this Tribunal welcomes the second respondent‟s concern about 

the need to make amendments to certain provisions of the Act and 

other relevant pieces of legislation in order to give full effect to the 

provisions of section 37D(1)(d)(i) of the Act, it is this Tribunal‟s view 

that the intention of the legislature was to accord spouses married in 

terms of Islamic law equal treatment granted to parties married in terms 

of  civil and customary marriages in so far as dealing with patrimonial 
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assets following the dissolution of a marriage. Were this Tribunal to 

accede to the request of the respondents for the parties to wait until an 

amendment is made to the relevant pieces of legislation, it would be 

perpetuating a differentiation which cannot be justified in a democratic 

and multi-cultural society as ours. This Tribunal holds the view that it 

cannot be party to the perpetuation of injustice and discrimination 

against parties married and divorced in terms of Islamic tenets, where it 

is clear that the legislature intended them to be treated in a similar 

fashion as parties in civil and customary marriages, and where parties 

have reached an agreement regarding the payment of pension interest 

and made such an agreement an order of the court. 

 

5.8 This Tribunal needs to determine whether or not the settlement 

agreement complies with the definition of “pension interest” as 

contained in section 1 of the Divorce Act and section 37D(4) of the Act. 

The relevant portion of the definition of “pension interest” in section 1 of 

the Divorce Act reads as follows: 

 

“Pension interest”, in relation to a party to a divorce action who- 

 

(a)  is a member of a pension fund (excluding a retirement annuity fund), 

means the benefit to which that party as such a member would have 

been entitled in terms of the rules of that fund if his membership of 

the fund would have been terminated on the date of the divorce on 

account of his registration from his office..” 

 

5.9 Thus, pension interest is a benefit that a member would have been 

entitled to had he withdrawn from the fund at the date of divorce. In the 

present matter, the dissolution of the marriage occurred on                       

20 February 2013 in terms of the Islamic religion. The divorce was 

made an order of the court on 25 February 2014. In terms of the 

settlement agreement, the complainant was granted a share of 50% of 

the pension interest held with the first respondent. The settlement 
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agreement is in line with the definition of “pension interest” as set out in 

the Divorce Act.  

 

5.10 The fact that the IRF will be making submissions to the FSB for 

legislative amendments to be effected as submitted by the second 

respondent is noted. However, whilst that process takes care of itself, 

the first respondent must comply with the provisions of the Act and the 

divorce order and thereafter, pay a share of the pension interest to the 

complainant as stipulated in the settlement agreement made an order 

of court. In this respect, the second respondent‟s submission that 

Tyron’s determination must not be followed as it has no precedent 

setting effect is misplaced and stands to be rejected. This Tribunal will 

not deal with that submission as it has become obsolete due to the fact 

that, now there is legislation which covers the vacuum exposed by the 

Tyron determination.  

 

[6] ORDER 

 

 6.1. In the result, this Tribunal makes the following order: 

 

6.1.1 The first respondent is ordered to compute and pay the 

complainant her share of pension interest that it holds in terms 

of section 37D(4) of the Act as provided in the settlement 

agreement made an order of the court on 25 February 2014, 

within four weeks of this determination. 

 

DATED IN PRETORIA ON THIS 23RD DAY OF APRIL 2015 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 
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PENSION FUNDS ADJUDICATOR 

 

 

 

Section 30M filing: High Court  

Complainant: Represented by F Salie Attorneys 

Respondents: Unrepresented 

 

 

 

 

 

 


